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Erk Eo Breisach

May 12, 1997

Mr. WOllam F. Caton
Secretary
Federal Communications Coaunissioo
1919 M Street, NW, Room 222
Washington, DC 20554

Via 8Md Delhter

Re: Commeotli of the Small Cable BUlin. AssodatIo. re Amendment of Rules
and PoIides Govemiaa Pole A.ttachments; 0Jnune0Is of the IDltIal Regulatory
FlexibUity Aaalysis; CS Docket No. 97·98

near Mr. Caton:

We enclose for fiUnl an or1lim.1 and 6 copies of the Comments of the Small Cable
Business Association in the above-referenced matters.

Very truly y01ll'l,

Howard cit Howard

Eric E. Breisacb
EBB:em
Enclolures
cc: Meredith JOGOS, Chief Cable Services Bureau

williant. Jollnlon. Depuay BurEau ChiBf
John 1.0"0. Deputy Buteau Chief
~04 E. H~, ChairmaD
Jamos Quollo, Commlllllioner
Susan NClIli, CommillsioDor
Racl\elle CboftJ. Commissioner
MaRhew M. Polka. Bsq,

1:\361\eeb\scba\cacon.ml~

No. of Copies rec'd 0 J.--Y
List ABeDE ------

----------------
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washinato., D.C. 20554
MAY 12 1997

In the Mattei' of

Ameadment or Rules and
Polieies Governinl
Pole Attachments

)
)
)
)
)

CS Doc:kd No. 97·98

COMMENTS
OF THE

SMALL CABLE BUSINESS ASSOCIATION

Eric E. Breisach
Christopher C. Cinnamon
Kim D. Crooks
Howard & Howard Attorneys, P.C.
The Kalamazoo Building, Suite 400
107 West Michigan Avenue
Kalamazoo, Michigan 49007-3956
(616) 382·9711

Attomeys for the
Small Cable Business Association

May 12, 1997
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Before Ihe
FEDERAL COMMUNICATIONS COMMISSION

Washinaton, D.C. 10554

In the Matter of

4mencllllent of Rales and
PoUeies Govemlns
Pole Attaehmelds

)
)
)
)
)

CS Dockel No. 97-98

COMMENTS
OF THE

SMALL CABLE BUSINESS ASSOCIATION

The Small Cable Business Association ("SCBA") files these Comments to the Notice

of Proposed Rulemaking, CS Docket No. 97-98 (released March 14. 19(7) (''Notice'').

Fonned nearly four years ago. SCBA today represents almost 300 small cable

operators, most of whom have 1.000 or fewer subscribers. SCBA began as sma)) operators

banded together to cope with regulatory burdens imposed by the Cable Television Consumer

Protection and Competition Act of 1992 (111992 Cable Act"). Today, SCBA remains active

in many Commission rulemakings. ensuring that the Commission understands the unique

impact its regulations have on small cable and customers of small cable.

SCBA responds to paragraph 48 of the Notice and, in separately tiled comments. the

Commission's lnittal Regulat01)1 Fler;bilily Act Analysis. Although the Commission states that

it "seeks to further minimize burdens of small entities in conformance with the 1996 Act,"}

it ignores the certain negative impact of § 224 on small cable system.

In paragraph 48 of the Notice, the Commission tint repeats the § 257 requirement

for the elimination of "market entry barriers for entrepreneurs and other small businesses

1 NotU:e, • 78.

1
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in the provision and ownership of telecommunications services and information services" and

then states:

We believe that market entry barriers are minimized for small
cable operators and telecommunications carriers by the
application of § 224 which requires just_ reasonable and
nondiscrinlinatory rates.

Section 224 docs not miIJimize mlmt cntlJ barriers fOT smml GAble. To the

contrary, § 224(a) contains a critical exclusion from its coverage that directly and severely

affects small cable. Section 224(a) extends its protections to all "utilities," which terms

excludes "any person who is cooperatively organized. . . ..a The SlAtutC-§ exclu.,ion of

cooperatives from cave~e adversely impacts small cable systems.

Because many small cable systems operate in rural areas, where aerial plant

predominates, access to utility poles represents an essential element of providing cable

selVice. Inabllity to access poles on economically feasible terms represents a significant

barrier to entry. Small cable routinely attaches its cable plant to poles owned by rural

telephone and electric cooperatives. The terms and conditions imposed by rural

cooperatives are exempt from federal oversight) and are not generally regulated by state

utility commissions.

In previously filed ConJments. SCBA alerted the Commission to this serious market

entry barrier.4

"- 47 U.S.C. i 224(a)(I).

3 .
41 US.C. § 224(a)(1).

4 In tbcMatter of § 2.$7 f"roccedlaa 10 ldenlify and Eliminate Market~ Barriet& fOl' Small Businesses,
ON Docket No. 96-113, Comm~ntI of the s,"tMJ CAbl, BlUIM.u AuodtJrion ("SCBA Section Z57 Comments")
(July 24, 1996), pp. 21-22.

2
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Some of SCBA members have incurred double and triple digit
percentage increases in pole attadunent costs at the same time
the pole owners market DBS services to their members. Some
cooperatives have raised rates in excess of 1,000 percent and
openly admit their intent to give their DBS services a price
advantage. Such predacious pricing of an o&&ential element for
small cable constitutes a significant impediment to retaining
existing market pressure presence and expanding service into
new areas.'

The Notice ignores the § 224(a)(1) exemption for rural cooperatives. an exemption

which dramatically impacts small cable syS1ems. The § 224 exemption has much tess of an

impact upon other telecommunications providen. Small cable provides service in rural

areas frequently served by cooperatively organized utilities. Consequently, small cable

suffers as a result of the blanket exclusion of cooperatively organized utilities from the

protections allowed other cable and telecommunications providers by § 224.

Section 257 mandates the elimination of market entry barriers for small businesses

providing telecommunications and infonnation services. The Commission's observation in

paragraph 48 of the Notice is inaccurate.

Section 224 does not minimize small cable's market entry barriers. Rather, small

cable and its subscribers unfairly bear the burden of the § 224 cooperative utility exclusion.

SCBA requests that the Commission thoroughly consider the market entry barrier created

by f 224t report the need for legislative change to Congress, and issue a comprehensive final

regulatory flexibility analysis in connection with the Notice.

$ SCBA SICUOtl 257 ComntMts. p. 22.

3
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Respectfully submitted:

Eric B. Breisacb
Christopher C. Cinnamon
Kim D. Crooks

Howard & Howard Attorneys, p.e.
The Kalamazoo Building, Suite 400
107 West Michigan Avenue
Kalamazoo, Michigan 49007-3956
(616) 382·9711

Attorneys for the
Small Cable Business Association


